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suffering from one disease could never 
recover damages for malpractice of a 
physician who treats him for another dis- 
ease, no matter how gross and inexcus- 
able such malpractice, or how grievous 
the injury caused thereby :" Id. 

"It is the duty of the patient to co- 
operate with his professional adviser, and 
conform to the necessary prescriptions, 
if they are such as an ordinarily proficient 
physician would dictate. But if he does 
not do so, either wilfully or because of 
pain, the physician is not responsible: 
McCandless v. lc Wha, 22 Penn. St. 
262; Haire v. Reese, 7 Phila. (Pa.) 
138. But if the physician's improper 
treatment is much aggravated by impro- 
per care of those in charge, this does not 
relieve the physician of the consequences 
of his own acts, yet this fact will operate 
to reduce the damages. This for the 
reason that the cause of action becomes 
perfect before the mismanagement of the 
nurse supervenes: Wilmot v. Howard, 
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relieve the physician of the consequences 
of his own acts, yet this fact will operate 
to reduce the damages. This for the 
reason that the cause of action becomes 
perfect before the mismanagement of the 
nurse supervenes: Wilmot v. Howard, 

39 Vt. 447. So, a physician is respon- 
sible for his wrongful acts and unskilful- 
ness, although the case is given over to 
another, who might have discovered the 
error by care and skill: Hathorn v. 
Richimond, 48 Vt. 559. Here, as in all 
cases of contributory negligence, the 
capacity of the party injured to judge of 
the probable results is an important ele- 
ment. Hence, if the patient be insane, 
he is not chargeable with contributory 
negligence: People v. N. Y. Hospital, 
3 Abb. (N. C.) 229. And it should be 
observed, that where the patient relies on 
his own judgment, and not upon that 
of the surgeon, as to the propriety of an 

operation, the surgeon is not liable for 
injurious consequences arising therefrom: 
Hancke v. Hooper, 7 C. & P. 81; Gramm 
v. Boener, 56 Ind. 497. Volenti nonfit 
injuria." 20 Am. L. Rev. 91, 92. 
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Numbers arbitrarily chosen may be taken as trade marks and will be protected as 
such. 

But numbers already in use and known to the trade in connection with given 
styles of goods cannot be appropriated to his exclusive use by a maker of such styles 
of goods. 
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STINESS, J.-The complainant is a manufacturer of buttons and 
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style of head, on its advertising cards and packing boxes. The 
several styles made by the complainant have become associated 
with and known by these numerals, in the trade, and the numerals 
are commonly made use of in orders and other designations of a 

style desired to be referred to. 
The defendants, Anthony, Cowell & Co., have procured from 

other parties, nails of different styles, similar to those made by the 

complainant, and have designated them by the same numerals 

adopted by the complainant to designate the corresponding styles 
of its manufacture, whereupon, the complainant, claiming the 
several numerals adopted by it as its trade mark, brings this bill for 
an injunction and account. The first question presented for our 
decision is, whether the use of an arbitrary combination of figures 
to designate the styles of goods which a person makes, is entitled 
to protection. The defendants claim that no protection can be 
given, because such figures, by denoting the style or quality simply, 
and not origin of the goods, deceive nobody and hence the rights 
of the complainant are not infringed. There is some diversity in 
decisions upon this point, arising mainly from different assump- 
tions of fact by the courts. Undoubtedly, if it be assumed that 
a given mark indicates quality only, and not origin, it will follow 
that purchasers of goods, so marked, have not been misled thereby 
into the supposition that they were buying a complainant's goods, 
and hence he would show no case for relief. All of the cases cited 

by the defendants, in support of their claim that numbers indicating 
style or quality cannot be protected, are based upon such an assump- 
tion. Where the premises are true no fault can be found with the 
conclusion. But it by no means follows, as a rule of law, that 
marks indicating style or quality may not also indicate origin, and 
thus be a subject of trade mark. A person has the right to affix 
to his goods any device, symbol or name, which he may invent, to 

distinguish such goods from those made by other people. When 
the symbol becomes known, in connection with his name, it serves 
as a sign and pledge of the origin of the goods. People do not often 

stop toread all that may be printed on a label; nor do they always 
know the changes that are made in firms or business names. Hence 
it is, that the sight of a familiar symbol inducing one to purchase 
goods to which the symbol does not properly belong, to the injury 
of him who devised it to mark his own goods, is the gravamen of 
the law of trade marks. 



AMER. LEATHER BUTTON CO. v. ANTHONY, &c. 

Within limits, which are well defined, a combination of letters or 

figures, arranged for convenience or to attract attention, may serve 
the purpose of a trade mark, as well as a device invented or arbi- 

trarily selected. So a person may have different symbols for differ- 
ent grades of goods, which, in the same way, will indicate both 

quality and origin, with respect to the goods so marked. 
A manufacturer may adopt such symbols, not simply to mark a 

style or quality, but his style and his quality as well. He is enti- 
tled to have his style and his quality protected from misrepresenta- 
tion, and to have the benefit of any favorable reputation they may 
have gained. The doctrine applicable to cases of this character is 

clearly set forth in Shaw Stocking (o. v. Mack, 21 Blatchf. 1, 6, 
as follows: " It is very clear that no manufacturer would have the 

right exclusively to appropriate the figures 1, 2, 3 and 4, or the 
letters A, B, C and D, to distinguish the first, second, third and 
fourth quality of his goods, respectively. Why? Because the 

general signification and common use of these letters and figures 
are such that no man is permitted to assign a personal and private 
meaning to that which has, by long usage and universal acceptation, 
acquired a public and generic meaning. It is equally clear, how- 

ever, that if, for a long period of time he had us,ed the same figures 
in combination, as " 3214,"to distinguish his own goods from those 
of others, so that the public had come to know them by these 
numerals, he would be protected. The courts of last resort in Con- 
necticut, in Massachusetts and in New York have distinctly held 
this doctrine: Boardman v. Meriden Brittania Co., 35 Conn. 402; 
Lawrence Co. v. Lowell Mills, 129 Mass. 325; Gillott v. Ester- 
brook, 48 N. Y. 374, the numerals sustained being respectively, 
"2340," "523," and "303." In this case the numerals" 830" 
had been adopted to mark a style of hose made by the complainant, 
viz., a mottled drab, and although the label used by the defendants 
bore their own and not the complainant's name, an injunction was 

granted against their use of the numerals, upon the ground " that 
the complainant had used these numerals long enough to convey to 

any one versed in the nomenclature of the trade a precise under- 

standing of what goods were intended, when the numerals were 
used alone, disconnected from any intrinsic information." The 
defendants in the case last quoted, as in the case before us, were 
dealers and not manufacturers. 

In Manufacturing Co. v. Trainer, 101 U. S. 51, strongly relied 
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on by the defendants, the court based its decision upon the fact that 
the letters "A. C. A." denoted quality simply, and not origin. 
Judge CLIFFORD dissented from this conclusion of fact. If, as 
stated in that case, indication of origin, is " entirely overborne by 
the patent fact that the label discloses the name in full, of the manu- 
facturers," we do not see why any trade mark, coupled with the 
name of the real manufacturers, might not be used, for according to 
the language of the opinion, the indication of origin by the use of 
the trade mark would be " overborne" by the disclosure of the 
maker's name. We do not think the court meant that the case 
should go to this extent. It simply found that the letters in that 
case did not indicate origin, and hence dismissed the bill. 

Applying the rule, which we have here recognised, we come to 
the questions of fact in this case. It appears from the testimony 
that the numbers "60" and " 70" were used by T. F. N. Finch, 
and had become known to the trade as applied to the same styles, 
before the complainant used them. If this be so, the complainant 
cannot appropriate these numbers to its exclusive use. The only 
other numbers proved to have been here used by the defendants, An- 

thony Cowell & Co., are " 30" and " 111." We think these numbers 
indicate origin as well as style. The fact that orders for goods refer 
to numbers, which have become associated with a particular style 
of nail only by the complainant's association of the number with 
the style, raises a natural inference that persons ordering by that 
number suppose they are ordering goods of a style made by the com- 

plainant. We therefore think that in the use of these numbers, as 
against the defendants Anthony, Cowell & Co., the complainant is 
entitled to protection according to the prayer of the bill. As to the 
other defendants, in the absence of testimony to show their use of 

any numbers claimed by the complainants, other than " 60" and 

"70," the bill must be dismissed. 

The rule that a trade mark must indi- others where an arbitrary word, sign or 
cate the "origin or ownership" of the symbol is used as a trade mark, depend 
goods to which it is attached, is subject to for the validity of the trade mark upon 
the qualification that the indication may the indication of origin or ownership by 
be direct or " by association," and the association. 

qualification may now be considered as It will be of interest to review the 
well settled as the rule. It is needless cases in which has been considered the 
to cite authorities in support of this; the question whether numerals can be trade 
case which most positively denies the marks; premising that of course a num- 

qualification of the rule will be referred ber which merely indicates quality is in 
to hereafter. The principal case, and all the same category with words and letters 
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having a like office, and cannot be a 
trade mark. 

In Ex parte Dawes and Fanning, 1 
Off. Gaz. 27, "140" was allowed to be 

registered as a trade mark for umbrellas, 
Commissioner Leggett saying: "It is 
an arbitrary combination of numerals, 
having, as used, no other meaning than 
to distinguish the applicant's goods in 
the market, and indicating to purchasers 
that all umbrellas bearing this mark 
have one and the same origin. It is true 
' 140' is a common arrangement of nu- 
merals; but a common word or figure 
may be used as a trade mark, provided 
it is not used with its ordinary significa- 
tion. " 

In Dawes v. Davies, N. Y. C. P., 
Sebastian's Digest of Cases of Trade 
Marks 426, plaintiff, an umbrella manu- 

facturer, used as his trade mark the 
number " 140," and the defendants 
used " 142." An injunction was refused 
on the ground that different numerals 
were commonly used in the trade as 
trade marks, and that it was not proba- 
ble that persons of ordinary intelligence 
would be deceived. 

Gillott v. Esterbrook 48 N. Y. 374; 8 
Ant. Rep. 553. Gillott, as early as 
1839, made a pen of a peculiar style and 

pattern, on which was impressed the 
number "303," and the words, "Jo- 

seph Gillott, extra fine." The said num- 
ber was so impressed on said pen by the 
plaintiff before it had been used by others 
to distinguish such pattern or character 
of pen from other patterns made by him, 
and was adopted and used by him as his 
trade mark for said pen in connection 
with his name and the words "extra 

fine," and it had become established and 
well known as such. The figures were 
selected arbitrarily, and of themselves 
expressed no quality or size of the pen, 
and no other pens were then used which 
had said numerals impressed thereon. 
Defendants manufactured and sold a 
similar pen upon which, in the same 

place as upon the plaintiff's pen, were 
VOL. XXXV.-23 

impressed the said numeral "303" and 
the name of the defendant's firm " Es- 
terbrook & Co.," and the words " extra 
fine." The boxes in which the pens 
were packed and the labels were also 
similar. The judge further found " that 
the said use by the defendants of said 
numerals '303' was with a knowledge 
by them of the rights of the plaintiff to 
the same, and with the intent to obtain 
for themselves the profits and advantages 
to which the plaintiff was exclusively 
entitled in the use of his said trade mark, 
and to mislead the public and defraud 
the plaintiff in that respect." 

LOTT, Ch. J., said: " The preceding 
statement of facts clearly shows that the 
said number was selected and used by the 
plaintiff as his trade mark, to indicate, 
in connection with his name, the origin 
and ownership of the said pens so manu- 
factured by him, and not to designate 
their quality merely, and that the defend- 

ants, by the adoption thereof, have done 
it in fraud of his rights, and the plain- 
tiff upon all the facts found by the judge 
was entitled to the injunction granted to 
him." 

See 47 Barb. 455, for the report of 
this case in the lower court; it there 
appears that the injunction was " against 
the defendant's impressing or otherwise 
using the figures or numerals "303" 
(which is a part of the plaintiff's trade 
mark) upon their pens, or upon the 
labels or boxes in which said pens are 
put up by the defendants." 

In Boardman v. Meriden Brittannia 
Co., 35 Conn. 402, CARPENTER, J., 
said: " Whether in any case numbers 
alone may be legitimately appropriated 
as trade marks, is a question not neces- 
sarily involved in the case. It may be 
difficult to give to bare numbers the 
effect of indicating origin or ownership; 
and it may be still more difficult to 
show that they were originally designed 
for that purpose; but if it be once shown 
that that was the original design, and 
that they have had that effect, it may not 

177 



178 AMER. LEATHER BUTTON CO. v. ANTHONY, &c. 

be easy to assign a reason why they 
should not receive the same protection, 
as trade marks, as any other symbol or 
device. But in this case the numbers 
were associated with the name of the 

petitioner, and the form, color and 

general arrangement of the label; and, 
by virtue of that connection, form an 
important part of the trade mark itself." 

Lawrence Mfg. Co. v. Lowell liosiery 
Mills, 129 Mass. 325. Plaintiff adopted 
and used the numerals " 523" as part 
of its trade mark. The figures were se- 
lected, arbitrarily and were of unusual 
and distinctive form, and were added to 
another device, to which, however, the 
plaintiff had no exclusive right. De- 
fendant's imitation was produced by 
using the same figures, printed in the 
same style and placed, as to other parts 
of the device, in the same relative posi- 
tion as the plaintiff's. The court (COLT, 
J.), said: " These numerals constituted 
one of the most prominent features in 
the plaintiffs design, and, when used in 
connection with the rest of the defend- 
ant's mark, were calculated to aid in 

deceiving the public." 
To what is given of the case of Shaw 

Stocking Co. v. Mack, 21 Blatchf. 1, and 
12 Fed. Rep. 707, in the principal case, 
it is sufficient to add that the same arbi- 

trary numerals by which complainant's 
goods had become known were used by 
defendant; and plaintiff's label was also 
imitated in another important particular. 

Humphrey's Specific Homeopathic Med- 
ical Co. v. Wentz, 14 Fed. Rep. 250. 
Complainant put up in bottles certain 
medicines which he called " Homeopathic 
Specifics," and numbered fi-om 1 to 35. 
Defendant took bottles of about the same 
size and printed on his labels " Reeve's 
Improved Homeopathic Specifics" and in 
eleven instances used the same numbers 
to designate the remedies for the same 
diseases; held, that the use of these num- 
bers would be enjoined, but that the use 
of " homeopathic specifics" would not 
be. NIXON, J., said: " Mere numbers 

are never the subject of a trade mark, 
where they are employed to indicate 
quality, but they may be where they 
stand for origin or proprietorship, in 
combination with words and other nu- 
merals." See also Kinney v. Allen, 1 
Hughes 106; Kinney v. Basch, 16 Am. 
L. Reg. (N. S.) 596; India Rubber Co. 
Rubber Comb and Jewelry Co., 13 Jones 
& Spence 258 ; Avery J- Sons v. Meikel 
4 Co., 81 Ky. 73; Glen - BHall AMfg. 
Co. v. Hall, 61 N. Y. 226, 19 Am. Rep. 
278. 

In Carver v. Bozvker, Sebastian's Dig. 
581, LITTLE, V. C., of Lancaster, held, 
that of a series of numbers used in cer- 
tain combinations which were substan- 
tially alike, except for the numbers and 
variations in certain stripes, the first, 
" 109," was in common use and de- 
scriptive of quality; and that although 
the remaining numbers (406, 409, 413, 
&c.) were not in common use, they could 
not be exclusively appropriated. 

It is submitted that the weight of au- 

thority is clearly in favor of sustaining 
arbitrary numerals as trade marks, and 
the writer can see no good reason against 
so doing. "Broadly defined, a trade 
mark is a mark by which the wares of 
the owner are known in the trade. Its 

object is two-fold: first, to protect the 

party using it firom competition with in- 
ferior articles; and second, to protect 
the public fiom imposition. There is 

hardly a limit to the devices which may 
be thus employed; the whole material 
universe is open to the enterprising mer- 
chant or manufacturer. Anything which 
can serve to distinguish one man's pro- 
ductions from those of another may be 
used. The trade mark brands the goods 
as genuine, just as the signature to a let- 
ter stamps it as authentic. The trade 
mark may consist of a token, letter, sign 
or seal. Names, ciphers, monograms, 
pictures and figures may be used. Why 
not numerals united ? What consistency 
is there in allowing it in a combination 
of letters, but denying it in a combina- 
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tion of figures ?" Cox, D. J., in Shaw 

Stocking Co. v. Mack, supra. And why 
may not a single numeral be a trade mark 
when it is used in an arbitrary sense, as 
in Humphreys Specific Homeopathic Med- 
ical Co. v. Wentz, supra. The principal 
case in its reasoning is in accord with the 

weight of the previous cases, and can 

only be said to go farther than they do 
in that in it the question of an infringe- 
ment of the trade mark numerals was 

nakedly considered, without any accom- 

panying imitation of other marks, names, 
&c. 

Not only the principal case but a num- 
ber of the others referred to, necessarily 
decide that a trade mark though it indi- 
cate quality or style or both, will still be 
valid if it also indicates origin or owner- 
ship; as is said in the principal case, "a 
manufacturer may adopt such symbols, 
not simply to mark a style or quality, 
but his style and his quality as well." 

The case of which mention was pro- 
mised in the early part of this note, is 
Ferguson v. Davol Mills, 7 Phila. 253. 
This expressly decides that a trade mark 
must within itself indicate origin or own- 

ership, thus excluding the qualification 
of indication by association. The case 
is a common pleas case and was cited 
and approved in a subsequent common 
pleas case in the same county (Philadel- 
phia), see White v. Schlect, 9 Weekly 
Notes of Cases 77; but has been ex- 
pressly departed fi-om by another com- 
mon pleas court of the same county: see 
Sheppard v. Stuart, 7 Weekly Notes of 
Cases 498; and Mr. Browne, in his 
book on " Trade Marks," p. 150, says: 
" This decision is sui generis." Were 
such a rule to prevail it is evident that 
numerals could never be trade marks; 
for it is true of any arbitrary number as 
of any mark or device that " it is only 
by use as the device of him who distin- 

guishes his goods by it in order that they 
may be known as his, that it can ever 

indicate 'true origin or ownership.' " 
FINLETTER, J., in Sheppard v. Stuart, 
supra. As has been already said, the 
general rule is clearly the other way. 
Some reference must be here made to the 
well known case of Manufacturing Co. 
v. Trainer, 101 U. S. 51. Not only 
does the court say, as stated in the prin- 
cipal case, that the testimony of several 
witnesses to the e'ffect that they under- 
stood the letters A. C. A. were intended 
to indicate the origin (Amoskeag Com- 
pany) as well as the quality of the goods 
to which they were attached, "Cis en- 
tirely overborne by the patenit fact that 
the label previously discloses the name in 
full of the manufacturers ;" but further, 
"if they (purchasers) do not read the 
name as printed, the letters are unintel- 
ligible. If an explanation be asked of 
their purpose in the label, the only rea- 
sonable answer which can be given is the 
one which corresponds with the fact that 
they are designed merely to indicate the 
quality of the goods." An explanation 
of this decision, similar to that made in 
the principal case, is given in Shaw 
Stocking Co. v. Mack, supra. A refer- 
ence to it is made in Sebastian on Trade 
Marks, 2d ed., 1884, p. 53. He speaks 
of the rule having been laid down too 
generally in some of the American cases, 
" that every word or symbol which 
serves to indicate quality is incapable 
of appropriation as a trade mark, the 
qualification being omitted that, if such 
word or symbol also serves to indicate a 
particular manufacturer, the mark may 
be a good trade mark," and adds, "In 
Amoskeag Manuf. Co. v. Trainer, 101 
U. S. 51, the Supreme Court of the 
United States itself appears to have de- 
cided in favor of the wider rule." How 
this decision will finally be regarded can 
only be a matter of conjecture. 

BENJAMIN H. LowRY. 
Philadelphia. 
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